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EXECUTIVE SUMMARY
At the April 16, 2008 GMPC meeting, the GMPC directed staff to prepare policy amendments to allow for the annexation of unincorporated North Highline, designated in the Countywide Planning Policies (CPPs) as an overlap area, should the city proposing annexation demonstrate a “good faith effort” to negotiate an alternative boundary with affected jurisdictions.  Further, the GMPC directed staff to clarify the actions that constitute a “good faith effort” in order to eliminate ambiguity in the policy language and process.  The Council also expressed a preference for any policy amendments to apply narrowly to the North Highline Overlap Area, and not, more generally, to the resolution of overlap areas that may emerge in the future.
This staff report reviews the applicable CPPs the staff considered in developing policy amendments, provides background on annexation process and the North Highline overlap, and recommends a policy amendment to allow a city to proceed with annexation following a good faith effort to negotiate a resolution.   
The goal of the June 18 GMPC meeting is to review proposed CPP amendments consistent with GMPC direction from the April 16 meeting, and if appropriate, adopt a motion to recommend the CPPs be amended to provide a mechanism for a city to move forward with the annexation of North Highline.
BACKGROUND

Annexation & Potential Annexation Area Designation Process
The annexation process, as defined by state law, is highly complex, giving direct authority over annexations to a range of stakeholders, including the annexing city, unincorporated citizens, and Washington State Boundary Review Boards (BRB), if the annexation is contested.  Cities and a majority of citizens as voters or landowners must consent to annexation.  The BRB has the authority to approve, deny, or modify the boundaries of a proposed annexation in contested cases.
The Growth Management Planning Council plays an indirect, but influential, role in annexation by recommending Countywide Planning Policies (CPPs), adopted by the county council and ratified by cities, that establish a framework for annexation in King County.  These policies are considered by the Washington State Boundary Review Board for King County in its evaluation of annexation proposals.  If an annexation proposal is deemed inconsistent with the CPPs, then the BRB, under state law, may deny the proposal.  

The following CPPs serve as the underlying policy structure for the region with regard to the broad vision for division of government services between King County and the cities and the associated framework for identification of potential annexation areas.

Applicable Countywide Planning Policies:
RF-5  
In order to transition governmental roles so that the cities become the provider of local urban services and the County becomes the regional government providing countywide and rural services, unincorporated Urban Growth Areas are encouraged to annex or incorporate within the 20-year timeframe of these policies.  To achieve this goal, all cities that have identified potential annexation areas shall enter into interlocal agreements with King County that includes a plan for development standards and financing of capital and operating expenditures during the period prior to annexation.

LU-31  
In collaboration with adjacent counties and cities and King County, and in consultation with residential groups in affected areas, each city shall designate a potential annexation area.  Each potential annexation area shall be specific to each city.  Potential annexation areas shall not overlap.  Within the potential annexation area, the city shall adopt criteria for annexation, including conformance with Countywide Planning Policies, and a schedule for providing urban services and facilities within the potential annexation area.  This process shall ensure that unincorporated urban islands of King County are not created between cities and strive to eliminate existing islands between cities.

LU-32  
A city may annex territory only within its designated potential annexation area.  All cities shall phase annexations to coincide with the ability for the city to coordinate the provision of a full range of urban services to areas to be annexed.  
LU-34 
Several unincorporated areas are currently considering local governance options. Unincorporated Urban Areas that are already urbanized and are within a city’s potential annexation area are encouraged to annex to that city in order to receive urban services. Where annexation is inappropriate, incorporation may be considered.
LU-37  
All jurisdictions shall cooperate in developing comprehensive plans which are consistent with those of adjacent jurisdictions and with the Countywide Planning Policies.

Under the current CPPs, unincorporated urban areas may not be annexed unless they are in the PAA of one specific city.  This policy has been interpreted by staff from the BRB, county, and cities to preclude the annexation of Urban Areas that are within the designated PAA of more than one city.  

The CPPs are silent on how overlaps are to be resolved. As a result, overlaps can remain unresolved and communities unincorporated indefinitely.  Absent further clarification of CPP policies regarding the resolution of overlaps, the current PAA designation process favors inaction and the status quo.  The cities and county have tried to mediate overlaps, but the loose framework, open timeline, and the lack of clear alternative to negotiation have limited success.  
In 2006, following a six-month, collaborative boundary evaluation process, the Burien and Seattle City Councils both amended their Comprehensive Plans to designate North Highline as a Potential Annexation Area to their respective cities.  The cities then appealed each other’s actions to the Central Puget Sound Growth Management Hearings Board, which ruled in July 2007 that neither city had taken an action that was clearly erroneous, and that the actions complied with the GMA.  The ruling further said that the Board was deferring to the County to interpret how such PAA disputes should be resolved and how PAAs should be designated.  
North Highline is presently the only area to be designated as an overlap area on the Interim Potential Annexation Area map.  At its October 3, 2007 meeting, the GMPC took action to amend the Interim Potential Annexation Area map recognizing North Highline as an overlap area containing areas designated as PAAs by the cities of Seattle, Burien, and Tukwila. At its April 16, 2008 meeting, the GMPC adopted a motion adding SeaTac to the list of cities with PAAs located within North Highline.  As of June 5, both motions are scheduled for committee hearing on June 10, 2008. 
As part of the 2008 GMPC work plan, the staff to the GMPC developed options for resolving potential annexation overlaps, which were presented to the GMPC on April 16, 2008.  The recommendation presented in this report reflects guidance provided to staff during the April 16 meeting. It is intended to provide an avenue to resolve the North Highline overlap by allowing a city to proceed with annexation after an effort to negotiated a solution fails.    The specific direction of the GMPC was to draft proposed amendments that would allow cities with overlapping PAAs for the North Highline area to proceed with annexation processes only after a good faith effort at a negotiated resolution of the boundaries had failed.  Further, “good faith effort” was to be set forth in a manner that was objective, measurable, and timely.  
PROPOSED CPP AMENDMENTS
Broadly, the proposed policy amendments aim to refine the process for resolving the North Highline “overlap” to better align practices with CPP goals and the direction of the GMPC.  Both LU-31 and LU-32 would be amended to accomplish these objectives.  

PROPOSED AMENDMENT TO POLICY LU-31

LU-31  
In collaboration with adjacent counties and cities and King County, and in consultation with residential groups citizens in affected areas, each city shall designate a potential annexation area in the city’s comprehensive plan.  After recommendation by the GMPC and ratification pursuant to policy FW-1, Step 9, the Interim Potential Annexation Area Map shown in Appendix 2 shall be amended to show each city's approved PAA. Each potential annexation area shall be specific to each city.  Potential annexation areas shall not overlap, except as allowed under policy LU-32.  Within the potential annexation area, the city shall adopt criteria for annexation, including conformance with Countywide Planning Policies, and a schedule for providing urban services and facilities within the potential annexation area.  This process shall ensure that unincorporated urban islands of King County are not created between cities and strive to eliminate existing islands between cities.

Policy LU-31 sets forth the overall process for designation of  proposed PAAs.  In the proposed amendment, staff focused on preserving the intent of LU-31 and retaining the collaborative nature of PAA designations, proposes insertion of language to clarify the steps of the PAA designation process, and deletes language that would not allow PAAs to be specific to one city to address the circumstance in North Highline.  While North Highline is not specifically mentioned, the insertion of exception language sets forth the basis for the changes proposed in policy LU-32.
The amendment in no way compels cities or unincorporated citizens to annex, it simply provides an avenue to move forward with the annexation of North Highline, if the parties desire.  
The Interjurisdictional Staff Team recommends the proposed amendment to LU-31 as drafted.

PROPOSED AMENDMENT TO POLICY LU-32

At the April 16 meeting, GMPC members provided additional direction regarding amendments to allow for resolution of the North Highline PAA overlap.  That direction was to outline specify what constitutes good faith effort; to ensure that the process is timely; and that the changes only apply to the North Highline overlap.  Staff developed two versions of the amendment for consideration by the GMPC.  

The first version provides for a specified process and timeline for seeking a negotiated resolution of PAA overlaps.
LU-32  
A city may annex territory only within its designated potential annexation area as shown on Appendix 2, the Interim Potential Annexation Area Map.   All cities shall phase annexations to coincide with the ability for the city to coordinate the provision of a full range of urban services to areas to be annexed.  

The following applies only within the North Highline unincorporated area.  Where PAAs overlap prior to January 1, 2009, the cities with the PAA overlap and the county should attempt to establish alternative non-overlapping PAA boundaries through a process of negotiation.  Absent a negotiated resolution, a city may file a Notice of Intent to Annex with the Boundary Review Board for King County for territory within its designated portion of a PAA overlap as shown on the Interim Potential Annexation Area Map and detailed in the city’s comprehensive plan after the following steps have been taken:

1. The city proposing annexation has, at least 30 days prior to filing a Notice of Intent to annex with the Boundary Review Board, contacted in writing the cities with the PAA overlap and the county to provide notification of the city’s intent to annex and to request a meeting or formal mediation to discuss boundary alternatives, and;

2. The cities with the PAA overlap and the county have either:

a. Agreed to meet but failed to develop a negotiated settlement to the overlap within XX days of receipt of the notice, or;

b. Declined to meet or failed to respond in writing within 30 days of receipt of the notice.

The resolution process presented in this amendment puts the onus of developing a negotiated resolution on the affected cities rather than the city proposing annexation.  This seems consistent with the CPP’s goals to encourage action toward annexation, while still promoting collaboration.  Affected parties retain the right to contest a proposed annexation at the Boundary Review Board, which, in its review of the proposal, will consider whether the proposed annexation is consistent with the GMA and CPPs, including determining if the criteria placed on the annexation of overlap areas have been satisfied by the annexing city.  Given the collaborative nature of the CPPs, the amendment presumes that when a meeting or mediation is requested by affected cities that all jurisdictions will make an effort to honestly, sincerely, and fully discuss problems and matters in conflict, and to explore solutions to those problems or conflicts.  However, staff was not able to come to consensus as to what would constitute a reasonable period (stated as a number of days from the time of initial notification) by which a negotiated settlement has to be reached or deemed un-resolvable allowing a city could move forward with an annexation proposal before the Boundary Review Board.  Staff discussion included 30, 60, and 90 days.  If the GMPC determines that establishing a time frame for negotiations is preferable, the GMPC should decide the specific period and make the appropriate perfecting amendment to the proposal.  This could be done through a verbal amendment to the amendment.
As a less prescriptive alternative policy, a second option was developed as follows:

LU-32  
A city may annex territory only within its designated potential annexation area as shown on Appendix 2, the Interim Potential Annexation Area Map.  All cities shall phase annexations to coincide with the ability for the city to coordinate the provision of a full range of urban services to areas to be annexed.  

The following applies only within the North Highline unincorporated area.  Where PAAs overlap prior to January 1, 2009, the cities with the PAA overlap and the county should attempt to establish alternative non-overlapping PAA boundaries through a process of negotiation.  Absent a negotiated resolution, a city may annex territory within its designated portion of a PAA overlap as shown on the Interim Potential Annexation Area Map  and detailed in the city’s comprehensive plan.

The second amendment option does not specify the process or timing a city must follow to demonstrate that a good faith effort was made to resolve the overlap through negotiation.  
Staff have drafted two motions reflecting the two alternatives discussed in the staff report.  The amendments to LU-31 are identical in both motions.  The key difference is the approach taken to amend policy LU-32.
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