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BEFORE THE CENTRL PUGET SOUN GROWTH MAAGEMENT
HEARGS BOARD

STATE OF WASHINGTON

6 CASCADE BICYCLE CLUB and
KIG COUNTY,

vs.

)
)
) No.07-3-0010c

Petitioners, )
)
) KIG COUNTY'S REPLY BRIEF
)
)
)

Respondent. )
)
)

7

8

9
CITY OF LAK FOREST PAR,

.10

11

12

I. INRODUCTION
.3

(T)he GMA requires local governents both to manage change and change to manage.
14 Whle the GMA recognzes that a communty's values and preferences form the core of

its comprehensive plan, there are limitations on the exercise of local discretion. The Act
15 prohibits local prerogatives, whether expressed in policy documents or development

regulations, from thwaring legitimate regional and state interests. Therefore, when
.16 compared to the past, the "change" that the GMA will someties require in local plans

and development regulations is nothng less than transformational. Children's Alliance
17 and Low Income Housing Inst. v.. City of Bellevue, CPSGMH No. 95-3-0011, FDO at

p.3 (1995) (citations omitted) ("Children's Allance").
18

This concise statement of the GMA's purose, goal, and effect from Children's Alliance,

19
together with the Board's decision in that and subsequent cases, establish the framework for

20 resolving this dispute. Here, the City of Lake Forest Park ("the City") adopted an ordinance in

22

an attempt to regulate the construction or improvement öf an essential public facilty-in this

case, interurban multiuse or multi-purose trails, including King County's Burke-Gilman trail

("the Trail"). However, Ordinance 951 ("the Ordinance") exceeds the permissible scope of

. 21
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2

regulation, because it enables the City to deny or preclude such facilities. Consequently, the

Ordinance violates the letter as well as the spirit of the GMA.

3 King County's Prehearng Brief, incorporated here by this reference, provides a suffcient

rejoinder to most of the arguments in the City's Response. This Reply makes just four points:4

5
(A) Under the Board's precedents and the plain text of the Ordinance, the County's

petition properly and timely challenges all elements ofLFPMC 18.54.047, including
those originally enacted in 2005, and the Board may review those elements for GMA
compliance;

6

7

(B) The record demonstrates that multi-purose trails like the Burke-Gilman constitute
8 essential public facilties under RCW 36.70A.200(5) because they are public

facilties that are typically difficult to site;
9

(C) The Ordinance suffers from flaws comparable to those that the Board identified in
10 the development regulations which it strck down in Children's Allance, above; Port .

of Seattle v. City of Des Moines, CPSGMH.No. 97-3-0014; King Countv v.
11 Snohomish County, CPSGMHB No. 03-3-0011; and DOC/DSHS v. City of Tacoma, 

CPSGMH No. 00-3-0007;
12

14

(D) The City's later SEP A analysis and its GMA notice to CTED do not pertain to
Ordinance 951, because they were completed in connection with a later-adopted
ordinance not at issue here; as such they do not cure the City's failure to comply with
SEPA and CTED regulations when it adopted Ordinance 951.

Taken individually or together; and viewed against the Board's precedents, these points

13

15

demonstrate clear error and provide a sufcient basis for the Board to rule the Ordinance out of
16

17
compliance with the GMA. Furermore, the Board should invalidate Ordinance 951 because

the continued validity of the Ordinance would substatially interfere with the goals of the GMA.
18

II. ARGUMENT

19 A. The Board May Review All Elements ofLFPMC 18.54.047

20 This discussion relates to all Legal Issues that the Board identified in the Prehearing

21 Order, except Legal Issues 2, 7, 9, and 10. The City argues that the Board canot review certain

22 elements ofLFPMC 18.54.47 because ta.ose elements of 
that section were adopted in 2005, and

the 60-day window for challenging them has closed. City's Response Brief, at pp. 17-18. The
23
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1
City's argument falls short. There are at least three reasons. First, the Board's prior decisions

teach that the Board can and will review a previously-enacted development regulation where the

Board is considering a timely challenge to a new regulation that incorporates the older one. See,

e.g., Combined Order in King County v. Snohomish County, CPSGMH Nos. 03-3-001 1,03-3-

0025, and 03-3-0012 (May 26,2004) ("King County I-III, Combined Order"), at p.l2 (reviewing

SCC section 30.42.C.l 00 and finding it noncompliant even though it was merely incorporated by

2

3

4

5

6

7
the ordinance at issue in that case, and not amended by it).

Ordinance 951 w~aves together several code provisions in a maner virtally identical to

Snohomish County's Ordinance 04-019, which the Board ultiately found noncompliant and

invalidated in King County I-III. See id at 16 (invalidating Snohomish County ordinance 04-

019).. The City adopted Ordinance 909, which added to the City's code a conditional use permit

8

9

10

11 ("CUP") requirement for multi-use or multi-purose trails. Ex. 422 at p.2. However, Ordinance

909 did not defie the term "multi-use or multi-purose trails." See generally Ex. 422. Nor did

any other porton of the City's code. See generally LFPMC Chapters 1, 16, 1~. So, while the

City may have intended to regulate the Trail through Ordinance 909, nothg in that ordinance or

the code expressly did so. Then the City adopted Ordinance 951 to amend LFPMC 18.54.047

12

13

14

15
and to define "multi-use or multi-purose trails" to include paved paths that connect with or

continue with paths in other cities. Ex 418 at p.2.

There is only one such path in the City-the County's Burke-Gilman TraiL. It and other

County-owned trails are regional facilties. See, e.g., RCW 36.70A.210(1) ("The legislatue

16

17

18

19 recognizes that counties are regional governents within their boundares."); see also City of

Des Moines v. PSRC, CPSGMH No. 97-3-0014, FDO at p.11 n.11 (J. Tovar, concurrng)
20

(citing same) ("City of 
Des Moines"). Like Snohomish County ordinance 04-019, Ordinance

21
951 thus created a GMA compliance issue where there was none before: "(B)y its explicit terms,

(LFPM C 18.54.047) requires regional, state or federal EPF s to a ( sic) get a CUP and therefore
22

23
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2

3 Second, a separate provision in Ordinance 951 independently reenacts and incorporates

4 the CUP requirement in LFPMC Ch. 18.54. See Ex. 418 at p.3, section l.DA ("Any conditional

use for a multi-use trail or multi-purose trail. . . (s )hall comply with all applicable requirements5

6
of ths Chapter."); accord, Inre LaBelle, 107 Wn.2d 196,223-24, 728 P.2d 138 (1986)

7
(compulsory waiver statute regarding 14-day involuntar commitments is applicable to 90-day

and 180-day commitments because those statutes each incorporate by reference the requirements
8

of RCW 71.05.310); Cf LFPMC 1.01.050 (reference to code or portion thereof includes not only

9 . code section, but also all amendments, corrections and additions thereof). Section 1.D.4's

10 separate and independently reenacted.CUP requiement would be effective even if the .

11 preexisting language in section 1.C. were strck down or deleted. Ex. 418 at p.6, §2 (severabilty

12 provision; remaig portions of 
the Ordiance are valid even if other portions are invalidated).

As such, the plai text of Ordinance 951 puts the City's CUP requiements. squarely before the
13

Board.
14

15

Thrd (and assumng for the sake of argument that Ordinance 909 applied to regional

trails in its original form), the GMA permts the Board to consider earlier-enacted development

regulations under the circumstances present here. In RCW 36.70A.302( 4), the GMA specifies:16

17 If the ordinance that adopts a plan or development regulation under ths chapter includes
a savings clause intended to revive prior policies or regulations in the event the new plan
or regulations are determined to be invalid, the board shall determine under subsection
(1) of ths section whether the prior policies or regulations are valid durg the period of
remand.

18

19

20 Under the conditions enumerated in RCW 36.70A.302(4), the Board may even consider and

invalidate development regulations that were enacted prior to the GMA. Skagit Sureyors and21

22
Engineers. LLC. v. Friends of Skagit County, 135 Wn.2d 542,560,958 P.2d 962 (1998). Where

23
the statutory conditions exist, the Board's ability to review pre-GMA development regulations
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1

2

that "spring back" surely permits the Board to review a revived post-GMA regulation that was

first adopted only two years ago.

In this case, if Ordinance 951 were invalidated, the City's code specifies that Ordinance

909 would spring back in its original form. LFPMC section 1.01.100 (if any section, subsection,

3

4

5 sentence, clause or phrase ofthe City's code is for any reason held to be invalid or

unconstitutional, such decision shall not affect the validity of the remaining portions of the code,

and the original ordinance or ordinances shall be in full force and effect.). The County's petition

regarding Ordinance 951 was timely, so under RCW 36.70A.302(4) and Skagit Sureyors and

Engineers, and for the other reasons set forth above, the Board may consider the preclusive effect

of all elements ofLFPMC 18.54.047 as amended by Ordinance 951, including those that may

have been originally enacted though Ordinance 909 and reenacted through Ordinance 951.

6

7

8

9

10

11 B. Trails Constitute Essential Public Facilties

12
Ths discussion relates to Legal Issues 1 and 6 as identified in the Board's Prehearng Order.

The City questions whether trails constitute essential public facilties (EPFs). City's Response

Brief, pp.12-16. It does so to no avaiL. The City first argues that trails are not listed in the GMA

definition at RCW 36.70A.200(1). City's Response Brief, at p.13. But the plain text of that

13

14

15
definition is ilustrative, not exclusive:

16
The definition of "essential public facilties" is contained in (RCW 36.70A.200), rather
than in RCW 36.70A.030. By the terms of subsection (1), "essential public facilties"
include those facilties that are typically diffcult to site, such as airports, state education
facilties and state or regional transportation facilties, state and local correctional

facilties, solid waste handling facilties, and in-patient facilties including substance

abuse facilties, mental health facilties, and group homes. "

17

18

19

20 The word "include" imvlies that there are other unnamed facilties that are diffcult to
site that may qualifY as "essential public facilities. "

21
Significantly. essential public facilties may be large or small, many or few, and may be
either cavital pro;ects (e.g., airports and prisons) or uses of/and and existing structures
(e.g.. mental health facilties and group homes). The characteristic they share is that they
are essential to the common good. but their local siting has traditionally been thwarted

22

23
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1 bv exclusionary land use policies. reJ!lations. or practices. For this reason, RCW
36.70A.200 has, in effect, pre-empted such behavior.

2

3

Children's Alliance, FDO at pp. 5-6 (bracketed material, italics, underlining added). The City's

first argument fails.

The City next resorts to dictionar definitions in an attempt to differentiate trails from

"truly" essential facilties. City's Response Brief at p.13. But the City's approach is destrctive

rather than edifying: Other than correctional facilties and perhaps a few select mental health

facilties, virtally all of the facilties expressly designated as EPFs in RCW 36.70A.200(1)-

4

5

6

7

8
airports, education facilities, waste handling facilties, substance abuse facilties, and even secure

9
communty transition facilties-would be stripped from that category under the City's

straitjacketed dictionar approach. The GMA properly acknowledges that these facilties are all

discretionar governent activities that contrbute to the well-being of the communty as a

whole, and are difficult to site because they are "precisely the tye of land uses which provoke

'NIMBY' (Not in My Backyard) responses." Children's Alliance, FDO at p.13; see also Okeson

10

11

12

13
v. City of Seattle, 150 Wn.2d 540,550, 78 P.3d 1279 (2005) ("(t)he principal test in

distingushing governental fuctions from proprietar fuctions is whether the act performed is

for the common good of all, or whether it is for the special benefit or profit of the corporate

entity. ").

At bottom, the City's reductionist, definitional approach would effectively slash all public

facilities from the GMA's textual defintion ofEPFs, save only those that serve the "core but

18 limited governent fuction to protect lives and propert." Weden v. San Juan County, 135

14

15

16

17

19 Wn.2d 678, 725, 958 P.2d 273 (1998) (citing and. quoting Wash. Const. Ar 1. §1 for the

20
proposition that "(g)overnents . . . are established to protect and maintain individual rights.").

In Children's Allance, above, and its later decisions, the Board has correctly interpreted the plain

text of the GMA, and rightly discerned that the Legislatue had an open-ended and much broader

category of facilties in mind. The City's dictionar arguent is incurably flawed.

21

22

23
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1

The City's arguments are fuher diminished by the fact that the text of the GMA is

2
replete with goals, references and requirements for recreational facilities, all of which serve to

demonstrate that the Legislatue plainly recognized that parks, trails, sports fields, and similar

public amenities are of signficant concem~indeed, are mandatory-for a growing and

increasingly densely housed population. 
1 Given that the Legislatue has richly embroidered the

GMA tapestr with robust public recreation mandates, it seems positively natual that such

. facilties should constitute EPFs-subject, of course, to the caveat in RCW 36.70A.200(1) that a

given class of recreation facilties must also be tyically difficult to site.

The City makes much of the fact that the County's Parks and Recreation Division is the

custodial agency for the Burke-Gilman trail and others like it, rather than the County's

Deparent of Transportation. City's Response Brief, at p.14. The City argues that because the

trail is recreational, it is not a transportation facilty. See Id. The City's arguents falsely and

unecessarly cleave the two fuctions apar. As an initial example, the City omits the fact that

County's Deparent of Transportation prits and updates the County's bicycle trails map, which

integrates bicycle and other paths (including the Trail) with on-road bike lanes ard routes.2

More broadly, the GMA itself mandates that the transportation element of a

comprehensive plan must include (among other required sub-elements) a "pedestran and bicycle

component to include collaborative efforts to identify and designate planed improvements for

pedestran and bicycle facilties and corrdors that address and encourage enhanced communty

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19
i See, e.g., RCW 36.70A.020(9) (stating GMA goal to retain open space, enhance recreational opportnities,

conserve fish and wildlife habitat, increase ac~ess to natural resource lands and water, and develop parks and
recreation facilties); RCW 36.70A.030(l2) (derming "public facilties" to include recreational facilties); RCW
36.70A.030(14) (derming "recreational lands"); RCW 36.70A.070(1) (mandatoiy land use element of
comprehensive plan must include recreation, open space, and other public facilties); RCW 36.70A.070(3)
(mandatoiy capital facilties element of comprehensive plan must include park and recreational facilties); RCW
36.70A.070(8) (comprehensive plan must include a park and recreation element that implements and is consistent
with the capital facilties plan element as it relates to park and recreation facilties); RCW 36.70A.150
(comprehensive plans must identify lands useful for public puroses, including recreation); RCW 36.70A.17l
(identifying certain playing fields as compliant with the GMA).
2 See htt://www.metrokc.gov/kcdot/roads/bike/map.cfm (visited May 18, 2007). The County wil brig an

ilustrative copy of the KCDOT Bicycling Guidemap to the hearg on the merits on June 1,2007.
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